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From claiming the last word vis-a-vis Luxembourg to claiming the first word — the Bun-
desverfassungsgericht’s repositioning within the multilayered system of fundamental

rights protection in the EU

I. Broadening Europeanisation and its effect on the federal balance in fundamental
rights protection in the EU

Broadening Europeanisation, i.e. the advancing transfer and exercise of competences towards
the EU, does not only signify the increasing Europeanisation of many areas of national law,*
but it also has a profound impact on the federal balance within the multilayered system of fun-
damental rights protection in the EU. As the ECJ stressed in its Fransson judgment: “Since the
fundamental rights guaranteed by the Charter must ... be complied with where national legisla-
tion falls within the scope of European Union law, situations cannot exist which are covered in
that way by European Union law without those fundamental rights being applicable. The ap-
plicability of European Union law entails applicability of the fundamental rights guaranteed by
the Charter.”2 Or, to quote Koen Lenaerts and José Antonio Gutiérrez-Fons: “Metaphorically

speaking, ... the Charter is the ‘shadow’ of EU law”.3

Expanding the scope of EU fundamental rights raises the question of balancing the various
layers of fundamental rights protection in the EU. This is a sensitive issue in federal systems.*
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As already explained elsewhere,® experience in federal systems (for example, in the German
federal state or in the US) demonstrates that a considerable potential for unitarisation resides
within central catalogues of fundamental rights — also in areas for which there are no, or only
weak, competences at the federal level —, in particular if interpreted in activist case-law. This is
accompanied by a marginalisation of the fundamental rights provided by the Member States, as
well as of the (state) Constitutional Courts that are entrusted with their protection.® This is prob-
lematical, and especially so with regard to well-functioning, differentiated systems of protection
such as the protection of fundamental rights in Germany. On the other hand, federal experience
also demonstrates that legal unity and the precedence of federal law require uniform fundamen-

tal rights standards.

Against this background, it is convincing to measure national legislation the enactment of which
is required by EU law not against the yardstick of national fundamental rights, but against EU
fundamental rights, even if national constitutional law loses its standard-setting function as a
result of Europeanisation in this case’. For, the primacy and uniform application of EU law
would otherwise be placed at risk. This has also been accepted in the case-law of the Bun-
desverfassungsgericht: It has been settled case-law that national fundamental rights do not ap-
ply to national measures implementing mandatory requirements of EU law provided that an
adequate fundamental rights standard is guaranteed at EU level (Solange jurisprudence).® It is
important to see, though, that the scope of EU law, and thus the applicability of EU fundamental
rights, go beyond implementing mandatory requirements of EU law. Transposing EU directives
may open up discretion for the Member States, and even if not implementing specific require-
ments of EU law, the latter may nonetheless be relevant for national legislation (Fransson ju-
risprudence); the extent of the applicability of EU fundamental rights in these situations how-

ever remains controversial.® National and EU fundamental rights apply in parallel as a matter
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of principle in such situations, however wide or narrow their scope is assumed to be. Here, too,
national constitutional law may de facto become bereft of its standard-setting function if EU
law standards reveal themselves to be more stringent.® In order to counter a too far-reaching
scope of application of EU fundamental rights in such situations, the Bundesverfassungsgericht
has formulated limits: A too expansive approach may be ultra vires; moreover, Germany’s con-
stitutional identity — limiting European integration — requires that substantial scope be preserved
for fundamental rights protection at national level.*

While this case-law, like the Solange jurisprudence, claims to have the last word when it comes
to applying EU fundamental right to national legislation, the Bundesverfassungsgericht claimed
in its recent decision of 21 March 2018 the first word vis-a-vis Luxembourg.*? This new ap-
proach in the protection of fundamental rights in cooperation between the Bundesverfas-
sungsgericht and the ECJ will be explained in the first section of this article (11.). A second part

offers an analysis and shows that qualifications have to be made (I11.).

I1. Claiming the first word vis-a-vis Luxemburg: a new approach in the cooperative pro-
tection of fundamental rights between the Bundesverfassungsgericht and the ECJ

In its recent decision of 21 March 2018, the Bundesverfassungsgericht reacted to the relativi-
sation of the standard-setting function of the German Basic Law (Grundgesetz) resulting from
Europeanisation (1.), and affirmed its jurisdiction to review fundamental rights issues in an
increasingly Europeanised legal order (2.). The importance of this aspect of the ruling is under-
lined by the fact that the Court has formulated a specific headnote (headnote 3), despite a rather

short discussion in the reasons.

1st Europeanisation as relativisation of the standard-setting function of the
Grundgesetz

In substance, the Bundesverfassungsgericht had to scrutinise the constitutionality of the obliga-
tion to publish undertakings having infringed food law standards stipulated for by section 40

Europarecht. Europdisches Organisations- und Verfassungsrecht, vol. 1, Baden-Baden 2014 (Nomos), § 8, paras. 16 et
seqq.
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subsection (1a) of the German Food, Commodities and Feed Code (Lebensmittel-, Bedarfsge-
genstande- und Futtermittelgesetzbuch — LFGB). The substantive aspects will not be discussed
here,* but rather their relevance with regard to the multilayered system of fundamental rights
protection in the EU. In this sense, the aforementioned provision must not only be measured
against national fundamental rights standards. Rather, it is also subject to requirements formu-
lated by secondary EU law. First, Art. 17 para. 2 subpara. 3 of Regulation (EC) No 178/2002
formulates a proportionality test for national measures and penalties reacting to infringements
of food and feed law.* Second, the Official Controls Regulation [Regulation (EU) No
2017/625], amended in 2017, sets standards for informing the public (Articles 8 and 11).
Third, the fact that the transparency obligation stipulated in the LFGB falls within the scope of
EU law in turn entails the applicability of EU fundamental rights (cf. Art. 51 para. 1 CFR).%

Thus, as a consequence of the Europeanisation of food and feed law, standards of primary and
secondary EU law apply in juxtaposition to those of the Basic Law, resulting in a relativisation
of the latter’s standard-setting function. This development is not limited to the food and feed
sector. Rather, the Europeanisation of the national legal order has become continually more
broadened, densified and potentiated.'” This affects many branches of law which are also sen-
sitive in terms of fundamentals rights, such as, to name some recent examples, national data
protection law in view of the EU General Data Protection Regulation, applicable since 25 May
2018, police law as a consequence of its Europeanisation by Directive (EU) 2016/680, to be

transposed by 6 May 2018, or telecommunication surveillance including data retention against

13 See only F. Wollenschlager, Juristenzeitung (JZ) 2018, 981.
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the background of a broad interpretation of the E-Privacy Directive®. Finally, the Europeanisa-
tion of a specific sector triggers, as shown, the applicability of EU fundamental rights (cf. Art.
51 para. 1 CFR).

2ndConfirming its role as guardian of fundamental rights

This development not only relativises, as analysed elsewhere, the significance of the Basic
Law,?! but also the jurisdiction of its guardian, the Bundesverfassungsgericht. In its decision of
21 March 2018, Karlsruhe reacted to this development, and stated as follows in the third head-
note: “The Federal Constitutional Court reviews whether a national law is compatible with the
Basic Law, including in cases where compatibility with the secondary law of the European

Union is also in doubt.”22

The formulation of a stand-alone headnote affirms that this headnote is not a mere paraphrase
of the test applied by the Bundesverfassungsgericht which is indeed limited to issues of German
constitutional law, as stipulated by Article 93 para. 1 (No 2) GG.% Rather, Karlsruhe marks two
fundamental points: It opts to uphold and assert a distinct national fundamental rights tradition

(@), and it claims the first word vis-a-vis Luxembourg (b).

a) Upholding and asserting a distinct national fundamental rights tradition

With its decision to also review national legislation exclusively with regard to the Basic Law
in cases in which compatibility with secondary EU law is in doubt, the Bundesverfas-
sungsgericht has rejected an extension of its jurisdiction to measure national legislation also
against EU (constitutional) law standards. In contrast, the Austrian Constitutional Court has

followed the opposite path and extended its jurisdiction to review to include the EU Charter of

investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the free move-
ment of such data, and repealing Council Framework Decision 2008/977/JHA, OJ L 119, 4 May 2016, p. 89 (corrected
in OJ L 127, 23 May 2018, p. 6).

20 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of
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Fundamental Rights. This path however entails the risk of marginalising national fundamental

rights.

b) Claiming the first word vis-a-vis Luxembourg

Karlsruhe moreover modifies its relationship with Luxembourg. While the Bundesverfas-
sungsgericht’s case-law on the constitutional limits of European integration (constitutional
identity including the preservation of adequate fundamental rights protection; ultra-vires con-
trol) claims the last word in view of applying EU law within the national legal order,? its recent
decision claims the first word vis-a-vis Luxembourg in issues of fundamental rights protec-
tion.? Karlsruhe thus claims to rule on the case irrespective of competing EU law standards,
even if the latter give rise to doubts in terms of the compliance of national legislation with EU

law, and hereby also rejects a reference to the ECJ?.

The approach followed in its recent decision allows the Bundesverfassungsgericht to formulate
an interpretation of (national) fundamental rights at an early stage, to introduce this interpreta-
tion in the pan-European discourse, and thus to influence subsequent rulings of the ECJ on
similar matters of fundamental rights interpretation.?® This approach may be considered more
effective in terms of promoting Karlsruhe’s interpretation of fundamental rights than formulat-
ing questions in a reference for a preliminary ruling or by the constant threat of not following
the ECJ’s judgements in case of a violation of the national constitutional identity because of
deficient fundamental rights standards (Solange jurisprudence), or too expansive fundamental

rights standards (ultra-vires control; preservation of substantial scope for national fundamental

24 See Austrian Constitutional Court (Osterr. VerfGH), Order of 14 March 2012, U 466/11 — 18, U 1836/11 — 13, paras.

25 et seqg. On this F. Wollenschléager, Grundrechtsschutz und Unionsbirgerschaft, in: A. Hatje/P.-C. Miller-Graff
(eds.), Enzyklopédie Europarecht. Europdisches Organisations- und Verfassungsrecht, VVol. 1, Baden-Baden 2014 (No-
mos), § 8, para. 109.
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(334 et seqq.). See on this F. Wollenschlager, Art. 23 GG, in: H. Dreier (ed.), Grundgesetz, Vol. 2, 3rd ed., Tubingen
2015 (Mohr Siebeck), paras. 172 et seqq.

2% See for a corresponding assessment of the judgement of the Corte Costituzionale Nr. 267/2017 A. Guazzarotti, Un
“atto interruttivo dell’usucapione” delle attribuzioni della Corte costituzionale? In margine alla sentenza n. 269/2017,
p. 2, available at http://www.forumcostituzionale.it/wordpress/wp-content/uploads/2017/11/nota_269 2017 _guazza-
rotti.pdf (accessed 11 April 2019); further D. De Pretis, in: SIPE 2018, forthcoming, 3.

27 See on the issue of a referral to the ECJ also F. Wollenschlager, Art. 23 GG, in: H. Dreier (ed.), Grundgesetz, Vol. 2,
3rd ed., Tibingen 2015 (Mohr Siebeck), para. 173.

28 See in general on the increase in significance of the Basic Law by setting standards for Europeanisation F. Wollen-
schlager, Veroffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer (VVDStRL) 75 (2015), 187 (236 et
seqq.).



rights protection as a further constitutional limit to European integration), since its activation is

limited to exceptional cases.?

From a comparative perspective, it is interesting to note that, whilst it does raise a good deal of
questions, the Italian Corte Costituzionale followed a comparable approach in an obiter dictum
contained in its decision of 7 November 2017, at least in view of the objective of claiming the
first word vis-a-vis Luxembourg: In this obiter dictum, it advocated the primacy of a reference
to the national Constitutional Court if national legislation conflicts with both the Italian Con-

stitution as well as with the EU Charter of Fundamental Rights.*

Karlsruhe has not gone this far, though. With regard to concrete judicial review (Art. 100 para.
1 GG), the Bundesverfassungsgericht does not advocate such primacy of a reference to the
national Constitutional Court — which would also clash with the ECJ’s Melki jurisprudence® —
, but sees both reference procedures on an equal footing; an exception is only made if non-
conformity with EU law has been established because of a lack of relevance32. Moreover, even
parallel standards of EU and national law do not justify an exemption from the duty to refer a
case to the ECJ.®

I11. Analysis: Necessary Qualifications

Karlsruhe’s new approach in dealing with the competing fundamental rights regimes in the EU
does however raise questions. Four points will be highlighted: First, it has to be noted that no
more than the first word vis-a-vis Luxembourg may be claimed (1.). Second, the new approach
creates tensions with the Solange jurisprudence (2.). Third, it may be accused of a certain blind-
ness vis-a-vis EU law (3.). Fourth and last, its limitation to conflicts with secondary EU law is
questionable (4.). One may therefore conclude that the final word has not been spoken on bal-
ancing the competing fundamental rights regimes within the EU.

29 See in detail on these constitutional limitations of European integration F. Wollenschléager, Art. 23 GG, in: H. Dreier
(ed.), Grundgesetz, Vol. 2, 3rd ed., Tlbingen 2015 (Mohr Siebeck), paras. 81 et seqq., 94, 103, 175 et seqq.

30 Sentenza N. 269/2017 of 7 November 2017. See on this D. De Pretis, in: SIPE 2018, forthcoming, 3.

3LECJ, Joined Cases C-188/10 and C-189/10, Melki and Abdeli, [2010] ECR 1-5667, paras. 41 et seqq.; Case C-112/13,
A, ECLI:EU:C:2014:2195, para. 37; Case C-322/16, Global Starnet, ECLI:EU:C:2017:985, para. 23.

32 BVerfGE (reports) 85, 191 (203 et seqq.); BVerfGE (reports) 106, 275 (294 et seq.); BVerfGE (reports) 116, 202 (214
et seq.); BVerfGK (reports of chamber decisions) 14, 429 (432 et seq.).

33 ECJ, Case C-322/16, Global Starnet, ECLI:EU:C:2017:985, paras. 21 et seqq.



1st No more than the first word vis-a-vis Luxembourg may be claimed

In view of the primacy of EU law, the Bundesverfassungsgericht may not — if confirming the
constitutionality of national legislation — claim more than the first word vis-a-vis Luxembourg.
The ultimate relevance of Karlsruhe’s ruling will depend on whether the ECJ, vested with final
authority to interpret EU law, also confirms the conformity of national legislation with primary

and secondary EU law.

Our case may serve as an illustration: If the ECJ were to interpret the rules of secondary EU
law, or the subsequently-applicable EU fundamental rights, as prohibiting the information of
the public as stipulated by section 40 subsection (1a) LFGB, not only would Karlsruhe’s deci-
sion (confirming the constitutionality of such a publication in principle) lose relevance, but the
Basic Law would also de facto lose its standard-setting function as a consequence of Europe-
anisation.** A further example is the fiercely-debated conformity of telecommunication data
retention with fundamental rights. If deriving an absolute prohibition from EU law, following
a strict interpretation of the ECJ’s obiter dictum in its Tele2 judgment® and contrary to the
Bundesverfassungsgerichts’s judgement of 2 March 2010%,% the pending decision of the Bun-

desverfassungsgericht would, in substance, no longer be relevant.

Thus, even whilst claiming the first word vis-a-vis Luxembourg, Karlsruhe will not abolish the
ECJ’s final authority to adjudicate on matters of EU law, which may moreover be activated by
any court by lodging a reference for a preliminary ruling in accordance with to Article 267

TFEU, and thus halt the de facto loss of the standard-setting function of the Basic Law.

2ndTensions with the Solange jurisprudence

If national legislation implementing mandatory requirements of EU law is subject to scrutiny,
the Bundesverfassungsgericht sticks to its orthodox approach of not measuring it against na-
tional constitutional law standards as long as national constitutional identity is respected (paras.

20 et seqq.).%® This case-law rejecting jurisdiction in case of mandatory requirements of EU law

34 F. Wollenschlager, Verdffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer (VVDStRL) 75 (2015), 187
(222 et seq.). See on the phenomenon of “parallel constitutions’ S. Unger, Deutsches Verwaltungsblatt (DVBI.) 2015,
1069 (1074 et seq.).

35 ECJ, Joined Cases C-203/15 and C-698/15, Tele 2, ECLI:EU:C:2016:970, paras. 108 et seqq.

36 BVerfGE (reports) 125, 260 — not questioned by the interim judgments BVerfG, Neue Zeitschrift fiir Verwaltungsrecht
(NVwZ) 35 (2016), 1240 (1241) and Zeitschrift fiir Datenschutz (ZD) 6 (2016), 433 (434).

37 See in more detail on the relevance of the ECJ’s case-law F. Wollenschlager, Neue Juristische Wochenschrift (NJW)
71 (2018), 2532.

38 BVerfGE (reports) 73, 339 (366 et seqq.); BVerfGE (reports) 140, 317 (334 et seqq.). Cf. further D. Thym, Juristen-
zeitung (JZ) 70 (2015), 53 (59 et seq.).



creates a certain tension with Karlsruhe’s decision of 21 March 2018 also claiming jurisdiction

in cases of doubts regarding the conformity of national legislation with EU law.

The following example may serve as an illustration: Had EU law obliged the national legislature
to introduce a rule such as section 40 subsection (1a) LFGB, the Bundesverfassungsgericht
would not have claimed jurisdiction, provided that national constitutional identity was re-
spected. Had the national legislature, in contrast, introduced such a rule without being obliged
to do so by EU law, whilst EU law were to prohibit such a publication, because of e.g. a lack
of proportionality of section 40 subsection (1) LFGB, we would also be faced with mandatory
requirements of EU law. The recent decision of the Bundesverfassungsgericht however found

these to be irrelevant in terms of jurisdiction.

Thus, the decision distinguishes between national legislation the enactment of which is required
by EU law, and which is thus not subject to constitutional scrutiny on the one hand and national
legislation the enactment of which is not required by EU law, but which is subject to EU law
standards (which are however no less mandatory), and thus subject to constitutional scrutiny on
the other hand. It remains to be seen whether this distinction may be applied consistently. At
any rate, the ECJ made it clear in its Melloni jurisprudence that there is only room for parallel
application of national fundamental rights if “the level of protection provided for by the Charter,
as interpreted by the Court, and the primacy, unity and effectiveness of EU law are not thereby

compromised.”?

3. EU law blindness?

Not referring the case to the ECJ, and deciding merely on the basis of national constitutional
law standards, even if the applicability of competing EU law standards is obvious and these
moreover give rise to doubts as to the compliance of national legislation with EU law, may be
equated with a certain blindness of the decision vis-a-vis EU law. One has to consider, though,
that a reference to the ECJ not only prolongs litigation, but will also result in a significant
caseload for the ECJ, since numerous cases will involve issues of EU law. Moreover, the alter-
native of extending jurisdiction to review — limited by Article 93 para. 1 (No. 2) GG to the
National Constitution — to the EU Charter of Fundamental Rights would not abolish the juris-
diction of the ECJ to have the final say on the interpretation of EU law.

39 ECJ, Case C-399/11, Melloni, ECLI:EU:C:2013:107, paras. 60 et seqq.
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Finally, the decision does not reject outright EU law influences on the protection of (national)
fundamental rights. An interpretation of national fundamental rights in the light of EU law does
remain possible, albeit in the hands of the Bundesverfassungsgericht. In this sense, the decision

takes note of the ECJ’s case-law (see para. 36).

4th Questionable limitation to conflicts with secondary EU law

Finally, it seems unconvincing to limit the decision to conflicts between national law and sec-
ondary EU law. Rather, the fact that the headnote only refers to secondary EU law is misleading
since its applicability entails the applicability of EU fundamental rights, and thus of primary
EU law (Article 51 para. 1 CFR). Moreover, the EU regulations that are applicable to the case
formulate standards concretising fundamental rights requirements, notably Article 17 para. 2
subpara. 3 of Regulation (EU) No 178/2002 containing positive and negative obligations (see

above, 11.1.).
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