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Abstract
In Commission v. Poland (C-562/19) and Commission v. Hungary (C-596/19) the Court of Justice of
the European Union ruled that progressive tax systems based on turnover do not by definition
provide selective advantages to undertakings with lower turnovers in violation of EU state aid
law. The European Commission had declared a Polish tax on retailers and a Hungarian tax on
advertisement incompatible with Article 107(1) TFEU because the progressive, turnover-based
taxes favoured undertakings with smaller turnovers over those with larger turnovers. The
General Court annulled both Commission decisions because such advantages were inherent to
the content and objectives of the general tax system, which was for Poland and Hungary to define.
The Court of Justice dismissed the appeals by the Commission, affirming that Member States are
free, in line with their fiscal autonomy, to opt for a progressive and/or turnover-based tax system.
While turnover-based corporate taxation may have market-distortive effects, the Court was right
to dismiss the Commission’s appeals. The principles of fiscal autonomy and legal certainty require
an assessment of selectivity in light of Member States’ own definition of the content and objectives
of their tax systems.
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1. Introduction
Does the progressive taxation of companies based on their turnover provide a selective advantage to
companies with a smaller turnover in violation of EU state aid law? This is the central question of
two judgments of the Court of Justice of the European Union (CJEU) concerning a Polish tax on the
retail goods sector and a Hungarian tax on advertisements.1 The European Commission had con-
cluded that both tax measures constituted state aid incompatible with the internal market. The
General Court (GC), however, annulled both decisions on the ground that the Commission had
erred in its application of Article 107(1) TFEU.2 On appeal by the Commission, the CJEU
upheld the GC’s judgment.

These judgments provide an important clarification of the application of EU state aid law to fiscal
measures. The CJEU confirmed that the selectivity of a tax measure – which is central to the ques-
tion of whether a measure constitutes state aid –must be assessed in light of the ‘normal’ tax system
applicable in the Member State. It is principally for the Member States to decide on the character-
istics of their ‘normal’ tax system in accordance with their fiscal autonomy. To this end, the Court
concluded that only manifestly discriminatory tax systems exceed Member States’ discretion. This
leaves Member States with more leeway to emphasize, for instance, redistributive purposes in their
tax systems, even if they result in de facto advantages to certain undertakings.

In this case note, we first introduce the relationship between progressive, in particular turnover-
based tax systems and EU state aid law. We then discuss the factual and legal background of both
cases, the decisions of the Commission and the GC, the Opinions of Advocate General Kokott, and
the judgments of the CJEU, after which we will offer some comments on the reasoning of the Court
and its legal implications.

2. Progressive tax systems based on turnover and EU state aid law

A. Progressive turnover-based tax systems and EU law
A progressive tax system is a system under which tax liability increases as the taxable amount
increases. Typically, progressive tax systems operate by segmenting taxable income into tax brack-
ets that progress from lower to successively higher rates. It has, however, become increasingly more
common for states inside and outside the EU to implement progressive tax rates based on the turn-
over of undertakings rather than on their taxable income.3 Recent initiatives include a Commission
proposal for a turnover-based Digital Services Tax.4

This turnover-based approach deviates from the original philosophy of progressive taxation,
since a higher turnover does not necessarily translate to higher taxable income and, therefore, a

1. Case C-562/19 P Commission v. Poland, EU:C:2021:201; Case C-596/19 P Commission v. Hungary, EU:C:2021:202.
2. Joined Cases T-836/16 and T-624/17 Poland v. Commission, EU:T:2019:338; Case T-20/17 Hungary v. Commission,

EU:T:2019:448.
3. R. Szudoczky and B. Károlyi, ‘Progressive Turnover Taxes under the Prism of the State Aid Rules: Effective Tools to

Tax High Financial Capacity or Inconsistent Tax Design Granting Selective Advantages’, 19 European State Aid Law
Quarterly (2020), p. 251.

4. Proposal for a Council Directive on the common system of a digital services tax on revenues resulting from the provision
of certain digital services, COM/2018/0148 final. According to AG Kokott, the Digital Services Tax is also progressive
because, although it provides for a uniform 3% tax rate in the proposed Article 8, turnover thresholds for the applicability
of the tax in Article 4 entail a progressive rate curve. See Opinion of AG Kokott in Case C-562/19 P European
Commission v. Poland, EU:C:2020:834, para. 55.
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higher ability to pay. Turnover-based progressive tax systems may create a number of problems
with regard to EU law. As Szudoczky and Károlyi note, turnover-based tax measures in general
are imposed in certain sectors, thereby potentially favouring undertakings in other, adjacent
sectors of the economy.5 More specifically, progressive turnover-based tax systems favour under-
takings with smaller turnovers over undertakings with larger turnovers, which may distort com-
petition among them.6 Such systems may also be designed to benefit specific companies over
others.7

In two earlier cases, Vodafone Magyarország8 and Tesco-Global Áruházak,9 the CJEU was
asked to rule on the compatibility of two Hungarian progressive, turnover-based taxes on telecom-
munications operators and retailers with EU state aid law and the freedom of establishment. The
complainants had argued that the progressive scale of these taxes was discriminatory because
almost all companies that fell within the highest tax brackets were foreign companies.10 While
the Court declared the preliminary reference on state aid inadmissible, it noted in the context of
the freedom of establishment that ‘Member States are free, given the current state of harmonisation
of EU tax law, to establish the system of taxation that they deem the most appropriate’.11
Furthermore, it held that ‘[t]he fact that the greater part of such a special tax is borne by taxable
persons owned by natural persons or legal persons of other Member States cannot be such as to
merit, by itself, categorisation as discrimination’.12

Commission v. Poland and Commission v. Hungary confirm the applicability of these principles
to EU state aid law. Before turning to the factual and legal background of these cases, we will briefly
outline the EU state aid framework and the selectivity criterion as it applies to national fiscal
measures.

B. EU state aid law and the selectivity criterion in respect of tax measures
In order for a national measure to constitute state aid in the sense of Article 107(1) TFEU, the
measure must (i) involve the grant of an economic advantage, financed by the State or through
State resources; (ii) affect trade between Member States; (iii) confer a selective advantage on
certain undertakings or the production of certain goods; and (iv) distort or threaten to distort
competition.13

The criterion that the measure confers a selective advantage on certain undertakings not only
refers to measures that are formally reserved for certain undertakings (de jure selectivity), but
also includes measures that are de facto selective, because conditions or barriers imposed by
Member States prevent certain undertakings from benefiting from an otherwise general
measure.14 Recent years have seen a growing body of case law on the possible selectivity of

5. R. Szudoczky and B. Károlyi, 19 European State Aid Law Quarterly (2020), p. 252.
6. Ibid., p. 252.
7. Ibid.
8. Case C-75/18 Vodafone Magyarország, EU:C:2020:139.
9. Case C-323/18 Tesco-Global Áruházak, EU:C:2020:140.
10. Ibid., para. 16; Case C-75/18 Vodafone Magyarország, para. 45.
11. Case C-323/18 Tesco-Global Áruházak, para. 69; Case C-75/18 Vodafone Magyarország, para. 49.
12. Case C-323/18 Tesco-Global Áruházak, para. 72; Case C-75/18 Vodafone Magyarország, para. 52.
13. Case C-596/19 P Commission v. Hungary, para. 33; Case C-562/19 P Commission v. Poland, para. 27; both referring to

Joined Cases C-20/15 P and C-21/15 P Commission v. World Duty Free Group and Others, EU:C:2016:981, para. 53.
14. Commission Notice on the notion of State aid as referred to in Article 107(1) TFEU [2016] OJ C262/1, para. 121.
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national tax measures that appear general in nature but may de facto be more advantageous to
certain economic operators.15

In accordance with case law and soft law, the selectivity of tax measures is assessed on the basis
of a three-step test.16 The first step is the identification of the ‘reference system’ or ‘normal’ tax
system, which the Commission defines as ‘a consistent set of rules that generally apply – on the
basis of objective criteria – to all undertakings falling within its scope as defined by its objective’.17
In a second step, the prima facie selectivity is assessed, by determining whether there is a differen-
tiation between economic operators that are in a comparable factual and legal situation in light of the
objective of the reference system.18 Thirdly, a prima facie selective measure can be justified in the
light of the nature or general scheme of the reference system.19

The identification of the reference system has proved to be a crucial part of this analysis. If the
‘normal’ tax system is defined as a flat-rate tax, progressive rates of the system or functional equiva-
lents such as minimum thresholds for taxable amounts will provide prima facie selective advantages
to certain undertakings. If, by contrast, the ‘normal’ tax system is defined as a progressive tax
system, progressivity will not be selective even though the tax system de facto favours those
falling within the lower tax rate brackets. The extent of the discretion of Member States to
define their ‘reference system’ is central to both Commission v. Poland and Commission
v. Hungary.

3. Facts and background of the cases

A. Commission v. Poland
Commission v. Poland centres on a Polish progressive tax on the retail sector based on turnover,
which Poland adopted on 6 July 2016.20 According to this measure, all retailers, regardless of
legal status, were to pay this newly introduced tax, with taxation ranging from 0% on monthly turn-
over under 17 million złoty (PLN), 0.8% on the portion of monthly turnover between PLN 17
million and PLN 170 million, and 1.4% on the monthly turnover exceeding PLN 170 million.21

The Commission concluded that the progressive tax rate structure was selective because it
departed from the objective of the reference system, which according to the Commission was to
tax the turnover of all retail operators.22 Consequently, according to the Commission ‘all undertak-
ings deriving turnover from the sale of goods to natural persons should be considered to be in a
similar factual and legal situation’.23 The progressive nature of the tax system was not deemed

15. E.g. Joined Cases C-106 and 107/09 P European Commission v. Government of Gibraltar and United Kingdom, EU:
C:2011:732; Joined Cases C-20/15 P and C-21/15 P Commission v. World Duty Free Group.

16. On the three-step test in general, see Commission Notice on the notion of State aid, para. 128, with references to case law.
As applied to taxation, Joined Cases C-78/08 to C-80/08 Paint Graphos and Others, EU:C:2011:550, para. 49, 65;
Joined Cases C-20/15 P and C-21/15 P Commission v. World Duty Free Group, para. 57.

17. Commission Notice on State aid, para. 133.
18. Ibid., para. 135.
19. Ibid., para. 138.
20. Law on tax on the retail sector, adopted on 6 July 2016, entered into force on 1 September 2016.
21. Case C-562/19 P Commission v. Poland, para. 5.
22. Commission Decision (EU) 2018/160 of 30 June 2017 on the State aid SA.44351 (2016/C) (ex 2016/NN) implemented

by Poland for the tax on the retail sector, para. 44.
23. Ibid., para. 44.
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part of the reference system.24 According to the Commission, Poland had exceeded its discretion to
define the content and purpose of its ‘normal’ tax system because the progressive tax rate structure
was ‘specifically designed to favour smaller retailers over larger ones by applying different tax rates
[…] thereby subjecting undertakings with lower turnover to a lower average effective tax rate than
undertakings with a higher turnover, which also tend to be foreign-owned’.25

In defining the reference system differently from Poland itself, the Commission relied on the
CJEU’s Gibraltar judgment. That case dealt with a proposal by the government of Gibraltar to
replace the taxation of company profits with a payroll tax and a business property occupation
tax. Although the two new tax rules were generally applicable, the Court held that although ‘a dif-
ferent tax burden resulting from the application of a “general” tax regime is not sufficient on its own
to establish the selectivity of taxation’:26

the fact that offshore companies are not taxed is not a random consequence of the regime at issue, but the
inevitable consequence of the fact that the bases of assessment are specifically designed so that offshore
companies, which by their nature have no employees and do not occupy business premises, have no tax
base under the bases of assessment adopted in the proposed tax reform.27

According to the Commission, the Gibraltar judgment allowed it to define the ‘real’ reference
system of the Polish tax system.28 In light of this reference system, it is clear that the progressive
tax structure favours retailers with lower turnovers over retailers with larger turnovers. The selective
nature of the progressive tax structure is inevitable once the appropriate reference system is defined
as a single rate tax.29

Poland appealed the Commission’s final decision declaring the tax incompatible with the internal
market.30 It had also appealed the Commission’s earlier decision to initiate the formal investigation
procedure laid down in Article 108(2) TFEU.31 Such a decision must be taken if the Commission,
after a preliminary examination, is not convinced that the measure is compatible with the internal
market.32 In this decision, the Commission had also ordered Poland to suspend the tax.33 The
appeals were joined for the purpose of the oral procedure as well as the decision.34

The GC annulled both Commission decisions. With respect to the final decision declaring the
advertisement tax incompatible with the internal market, the GC held that the Commission had
erred in the identification of the ‘normal’ tax system and in proving selectivity. It disagreed with
the Commission’s claims that the ‘normal’ tax system would consist of a flat-rate tax, and that
the objective of the Polish tax was to tax the turnover of all undertakings in the relevant

24. Ibid., para. 46.
25. Ibid., para. 47.
26. Joined Cases C-106 and 107/09 P Commission v. Gibraltar, para. 103.
27. Ibid., para. 106.
28. Commission, SA.44351 (Polish tax on the retail sector), para. 46.
29. Ibid, para. 50.
30. Case T-624/17 Poland v. Commission.
31. Commission Decision of 19 September 2016 on the State aid SA.44351 (2016/C) (ex 2016/NN); Case T-836/16 Poland

v. Commission.
32. Article 4(4) Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article

108 of the Treaty on the Functioning of the European Union [2015] OJ L248/9.
33. Suspension injunctions may be issued on the basis of Article 13 Council Regulation (EU) 2015/1589.
34. Joined Cases T-836/16 and T-624/17 Poland v. Commission, para. 31–32.
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sector.35 In this regard, the GC simply concluded that ‘[t]here is nothing in the file to indicate that
the Polish legislature had that intention’,36 and that the Commission erred by ‘selecting an objective
of the tax on retail trade that was different to the one put forward by the Polish authorities’.37 The
Polish law clearly had a redistributive purpose in addition to the purpose of taxing turnover in
general.38 Regardless of the Commission’s error in identifying this reference system, a redistribu-
tive purpose could in any event justify the progressivity of a turnover tax.39

As regards the decision to initiate the formal investigation procedure, the GC emphasized
that such a decision can be justified as long as the initial classification of a measure as state aid
is the result of legitimate doubts.40 Judicial review is limited to the question of whether the
Commission made a manifest error of assessment.41 However, the information available to the
Commission at the time of the decision to initiate the procedure made clear that the classification
as state aid had to be dismissed.42 According to the GC, the Commission had based its decision
on the principled view that progressive, turnover-based taxation is inherently selective, and not
on the basis of legitimate doubts about the legality of the advertisement tax in light of the available
evidence.43

B. Commission v. Hungary
Commission v. Hungary dealt with the Hungarian Advertisement Tax Act, pursuant to which broad-
casters or publishers of advertisements, including print media and audiovisual media, were taxed at
a progressive rate on annual turnover.44 The initial law entered into force on 15 August 2014 and
comprised six progressive brackets with tax rates between 0% (for the part of the turnover below 0.5
billion forint (HUF)) and 40% (for the part of the turnover above HUF 20 billion).45 Furthermore,
under the Tax Advertisement Act, companies could deduct from their 2014 tax base 50% of their
losses carried forward from previous years, provided that they did not make a profit in 2013.46

According to then Vice President of the Commission Neelie Kroes, the tax clearly targeted at
international media conglomerate RTL, which would be the only company facing the highest tax
rate of 40%.47 RTL indeed filed a complaint at the European Commission and started reporting
extensively on alleged corruption within Fidesz and the Orbán government.48 Subsequently,
Hungary increased the top bracket to 50% on 1 January 2015.49 On 4 June 2015, however, the

35. Ibid., para. 73.
36. Ibid., para. 73.
37. Ibid., para. 77.
38. Ibid., para 76.
39. Ibid., para. 91.
40. Ibid., para. 106.
41. Ibid., Case C-194/09 Alcoa Trasformazioni Srl v. European Commission, EU:C:2011:497, para. 61.
42. Joined Cases T-836/16 and T-624/17 Poland v. Commission, para. 107.
43. Ibid., para. 108.
44. Act XXII of 2014 on Advertisement Tax, adopted on 11 June 2014, entered into force on 15 August 2014.
45. Commission Decision (EU) 2017/329 of 4 November 2016 on the measure SA.39235 (2015/C) (ex 2015/NN) imple-

mented by Hungary on the taxation of advertisement turnover, para. 13.
46. Ibid., para. 15–17.
47. N. Kroes, ‘Media Freedom Remains Under Threat in Hungary’ (2014), https://ec.europa.eu/archives/commission_2010-

2014/kroes/en/blog/media-freedom-remains-under-threat-hungary.html.
48. A. Langley, ‘Hungary’s RTL Faces Tough Taxes: The Government Takes on the Investigative News Channel’,

Columbia Journalism Review (2015), https://archives.cjr.org/behind_the_news/hungary_news_channel.php.
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Advertisement Tax Act was amended and the six progressive brackets were replaced with a two-
bracket system comprising a 0% rate on the part of the turnover below HUF 100 million and a
5.3% rate on the part of the turnover exceeding HUF 100 million.50

The Commission identified the reference system as ‘a special advertisement tax on turnover
derived from the provision of advertising services, i.e. the full remuneration received by publishers
for the publication of advertisements, without deduction of any costs’.51 It concluded that ‘the pro-
gressive tax structure introduced by the Act appears deliberately designed by Hungary to favour
certain undertakings over others’.52 Once again, the Commission referred to the Gibraltar judg-
ment,53 noting that selectivity could not be justified by the progressive nature of the tax system
and its redistributive purpose, because turnover is not a good proxy for the ability to pay of under-
takings.54 As regards the deduction of losses carried forward, the Commission concluded that this
artificially distinguished between undertakings which are in a comparable legal and factual situ-
ation, namely undertakings which made a profit in 2013 and undertakings which did not make a
profit in that year.55

The Commission separately discussed the consequences of the 2015 amendment which substi-
tuted the six-bracket system with a dual-rate system. It concluded that the 0% rate on turnover
below HUF 100 million continued to provide an exemption for companies with a turnover lower
than that amount, and progressivity for companies with a higher turnover. According to the
Commission, the system therefore remained selective and unjustified.56

On appeal, the GC annulled the Commission’s decision with a reasoning largely similar to the
one in the Polish case. It held that the selectivity criterion must be analysed in light of the objective
of the ‘normal’ taxation system,57 that this normal taxation system must be determined on the basis
of the objectives of the national tax system itself,58 and that the redistributive aspect of the
Hungarian progressive tax was an inherent part of the system as such.59 The GC emphasized
that advantages for certain undertakings which result from the straightforward application of the
reference system are not selective advantages for the purpose of EU state aid law.60

49. Act LXXIV of 2014 on the modification of certain tax and related legislation and the Act CXXII of 2010 on the National
Tax and Customs Administration.

50. Commission, SA.39235 (Hungarian advertisement tax), para. 22. According to some journalists, the amendment was the
result of negotiations between the Hungarian government and RTL. See e.g. B. Novak, ‘Government Negotiates with
Bertelsmann over RTL Klub in Lead-up to Merkel Visit’, The Budapest Beacon (2015), https://budapestbeacon.com/
govt-negotiates-bertelsmann-rtl-klub-lead-merkel-visit/; Z. Kovás, ‘EC Launches Investigation into Hungary’s
Advertising Tax’, The Budapest Beacon (2015), https://budapestbeacon.com/ec-launches-investigation-into-hungarys-
advertising-tax/.

51. Commission, SA.39235 (Hungarian advertisement tax), para. 48.
52. Ibid., para. 50 (italics added). See also para. 57 (noting that the two highest tax rates of the initial law applied only to one

undertaking, i.e. RTL, and that this company paid roughly 80% of all tax revenue under this tax system).
53. Ibid., para. 49.
54. Ibid., para. 67.
55. Ibid., para. 62, 70.
56. Ibid., para. 86.
57. Case T-20/17 Hungary v. Commission, para. 74.
58. Ibid., para. 77.
59. Ibid., para. 88.
60. Ibid., para. 101.
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C. The Opinions of AG Kokott
The Commission appealed both of the GC’s judgments. AG Kokott, who had also been assigned the
abovementioned cases Vodafone and Tesco-Global, delivered two separate but similar Opinions, in
which she advised the Court to dismiss the Commission’s appeals. AG Kokott’s Opinions took a
slightly different angle than the GC’s judgments, in that her analysis regarding selectivity relied
more explicitly on the fiscal autonomy of the Member States.

To this end, she recalled that Vodafone and Tesco-Global had confirmed that the freedom of
establishment does not preclude progressive taxation based on turnover.61 AG Kokott argued
that the same principles apply in the context of state aid law as well,62 in line with her analysis
in her Opinions in Vodafone and Tesco-Global.63 Consequently, she dismissed the
Commission’s arguments about the progressive nature of the system on the simple ground that
there is no rule of EU law that prevents Member States from favouring a progressive system
over a flat-rate system.64

AG Kokott subsequently argued that the Gibraltar judgment merely provides an exception to
this general principle. Gibraltar advanced a review of the consistency of the national tax system
in order to prevent Member States ‘from abusing their general tax law in order to grant advantages
to individual undertakings in circumvention of the rules on State aid’.65 According to AG Kokott,
the Commission had not demonstrated such an abuse in the present cases.

4. The judgments of the Court of Justice
The Court of Justice followed the Opinions of AG Kokott and dismissed the Commission’s appeals.
It held that Member States have discretion to establish a tax system they deem appropriate in
accordance with their fiscal autonomy.66 According to well-established case law, however, it
noted that such ‘retained powers’ of the Member States must be exercised in accordance with
their obligations under EU law.67

EU law does not, however, preclude either progressive tax systems in general or turnover-based
progressive tax systems specifically. The CJEU held to this end that the fact that progressive tax
rates are common in the taxation of natural persons does not mean that EU state aid law precludes
progressive taxation of legal persons.68 EU state aid law also does not prohibit progressive taxation

61. Case C-75/18 Vodafone Magyarország; Case C-323/18 Tesco-Global Áruházak.
62. Opinion of AG Kokott in Case C-562/19 Commission v. Poland, para. 35; Opinion of AG Kokott in Case C-596/19

Commission v. Hungary, EU:C:2020:835, para. 42–43.
63. Opinion of AG Kokott in Case C-75/18 Vodafone Magyarország, EU:C:2019:492, para. 157–187; and Opinion of AG

Kokott in Case C-323/18 Tesco-Global Áruházak, EU:C:2019:567, para. 147–172.
64. Case C-562/19 Commission v. Poland, para. 55; Opinion of AG Kokott in Case C-596/19 Commission v. Hungary, para.

61. AG Kokott dismissed the Commission’s argument that a progressive tax rate is only appropriate for natural persons
‘according to the theory of marginal utility’. She wryly noted that ‘the theory of marginal utility is an economic theory
and not a rule of law’.

65. Opinion of AG Kokott in Case C-562/19 Commission v. Poland, para. 45; Opinion of AG Kokott in Case C-596/19
Commission v. Hungary, para. 52.

66. Case C-562/19 P Commission v. Poland, para. 37; Case C-596/19 Commission v. Hungary, para. 43.
67. Case C-562/19 P Commission v. Poland, para. 38; Case C-596/19 Commission v. Hungary, para. 44. On the ‘retained

powers’ formula in the CJEU’s case law, see L. Azoulai, ‘The “Retained Powers” Formula in the Case Law of the
European Court of Justice: EU Law as Total Law?’, 2 European Journal of Legal Studies (2011), p. 192;
J. Lindeboom, ‘Why EU Law Claims Supremacy’, 38 Oxford Journal of Legal Studies (2018), p. 328, 344.
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from being based on turnover because turnover is ‘a criterion of differentiation that is neutral and a
relevant indicator of the taxable person’s ability to pay’.69 The Court rejected the Commission’s
statement that profits are a more relevant or more precise indicator than turnover, since EU state
aid law is not concerned with the ‘best’ way to design a tax system as long as the system does
not provide a selective advantage to certain undertakings.70

Accordingly, the Court concluded that it was for Poland and Hungary to establish the ‘normal’
tax regime which constitutes the reference system for the purpose of state aid law.71 The choice for a
particular reference system and its characteristics – flat or progressive, turnover-based, or profit-
based – is subject to judicial review, but only incompatible with Article 107(1) TFEU if it is
‘designed in a manifestly discriminatory manner, with the aim of circumventing the requirements
of EU law on State aid’.72

In the Hungarian case, the Court held that the progressive nature of the tax system was an inher-
ent part of the reference system and not a deviation from a 5.3% flat-rate turnover tax.73 The Court
distinguished the case from Gibraltar on the ground that the tax system in the latter case was mani-
festly discriminatory by design because the tax criteria favoured certain offshore companies incon-
sistently with the objective of creating a general tax.74 The Commission had not demonstrated such
discriminatory design in this case.75 Whether Hungary’s initial six-band system with rates between
0% and 50% would also have survived the Court’s ‘manifest discrimination’ test remains unclear, a
point to which we will return below.

Regarding the partial deductibility of losses carried forward, the CJEU concluded that that mech-
anism centred on the distinction between undertakings which did not make a profit in 2013 and
which could deduct losses carried forward from previous years, and undertakings which did
make a profit in 2013.76 According to the CJEU, this distinction is an objective one in light of
the advertisement tax’s redistributive purpose.77 Since undertakings making a loss in 2013 had a
lesser ability to pay in 2014, the Hungarian legislature was allowed to draw this distinction even
though the undertakings which would benefit from this mechanism could already be identified
by the time the tax law was introduced.78

In the Polish case, the CJEU concluded similarly that the Commission had not demonstrated that
the three-rate system of 0%, 0.8% and 1.4% was manifestly discriminatory.79 The progressive scale
of the tax measure was an integral part of the reference system and its redistributive purpose.80 By
contrast, the Commission had wrongly relied on an ‘incomplete and fictitious reference system’.81
This conclusion dismantled the Commission’s entire case because if progressivity is deemed an

68. Case C-562/19 P Commission v. Poland, para. 40; Case C-596/19 Commission v. Hungary, para. 46.
69. Case C-562/19 P Commission v. Poland, para. 41; Case C-596/19 Commission v. Hungary, para. 47.
70. Case C-562/19 P Commission v. Poland, para. 41; Case C-596/19 Commission v. Hungary, para. 47.
71. Case C-562/19 P Commission v. Poland, para. 38–42; Case C-596/19 Commission v. Hungary, para. 44–48.
72. Case C-562/19 P Commission v. Poland, para. 42–44; Case C-596/19 Commission v. Hungary, para. 48–50.
73. Case C-596/19 Commission v. Hungary, para. 42–46.
74. Ibid., para. 49.
75. Ibid., para. 50.
76. Ibid., para. 61.
77. Ibid., para. 62.
78. Ibid., para. 63.
79. Case C-562/19 P Commission v. Poland, para. 44.
80. Ibid., para. 38, 45.
81. Ibid., para. 45.
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integral part of the reference system, the Polish retail tax cannot be deemed even prima facie
selective.82

The Commission had also appealed the GC’s annulment of the former’s decision to initiate the
formal investigation procedure pursuant Article 108(2) TFEU. According to the Commission, the
GC had wrongly reviewed the decision to initiate the formal investigation procedure to the same degree
as in respect of the final decision, instead of applying a limited review in respect of a manifest error of
assessment.83 However, the CJEU ruled that the GC had not erred in law by concluding that the
Commission was required to undertake a sufficient examination of the information provided by the
Member State before initiating a formal investigation procedure, particularly if the Member State con-
tends that the measure does not constitute aid.84 The GC was right to conclude that the Commission’s
preliminary conclusions as to the selectivity of the measure were manifestly incorrect.85

5. Comment
As noted in the introduction, progressive, turnover-based taxation can have several market-
distorting effects, for instance because it favours undertakings with smaller turnovers over under-
takings with larger turnovers.86 Furthermore, as regards turnover taxation of digital companies,
the OECD concluded in a recent report that such taxation is ‘likely to generate some economic dis-
tortions, double taxation, increased uncertainty and complexity, and associated compliance costs for
businesses operating cross-border’.87 From a legal perspective, however, the GC and the CJEU in
our view rightly decided in favour of Poland and Hungary because it is for the Member States to
decide on the appropriate reference system and its economic merits.

Consequently, the judgments demonstrate how fiscal autonomy and legal form significantly con-
strain the ability of state aid law to remove market distortions caused by fiscal measures. The
remainder of our comments below will focus on two dimensions of the judgments and underlying
issues: firstly, the choice for the appropriate reference system in light of fiscal autonomy, and sec-
ondly, the relevance of legal certainty in state aid cases in light of the possible under-inclusiveness
of the three-step framework to assess selectivity.

A. The appropriate reference system and fiscal autonomy
That fact that turnover-based progressive tax systems can have market-distorting effects is problem-
atic from an effects-based perspective to Article 107 TFEU insofar as this provision aims to create a
level playing field among competitors.88 Furthermore, the Commission aims to employ ‘a refined
economic approach […] to ensure a proper and more transparent evaluation of the distortions to
competition and trade associated with state aid measures’.89 However, the selective effects of tax

82. Ibid., para. 46.
83. Ibid., para. 48.
84. Ibid., para. 53.
85. Ibid., para. 54–55.
86. R. Szudoczky and B. Károlyi, 19 European State Aid Law Quarterly (2020), p. 252.
87. OECD, Tax Challenges Arising from Digitalisation – Interim Report 2018: Inclusive Framework on BEPS (OECD

Publishing, 2018), p. 159.
88. See e.g. European Commission, State Aid Action Plan, COM(2005) 107 final, para. 7.
89. Ibid., para. 22.
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measures cannot, by themselves, determine their selective nature. Given the three-step test of the
selectivity criterion, the ‘reference system’ is defined by the content and objectives of the national
tax system itself. If that tax system is generally and inherently progressive, it is not selective. This is
expressly confirmed by the present judgments, where the CJEU observed that tax advantages
‘resulting from a general measure applicable without distinction to all economic operators does
not constitute [state] aid’.90

In both Commission v. Poland and Commission v. Hungary, the Commission’s arguments centre
on the distortive effects of the progressive tax rate. This suggests that the Commission applied a
‘backwards’ reasoning in respect of the three-step test: since the progressive tax rate advantaged
smaller undertakings with lower turnovers and disadvantaged larger undertakings with higher turn-
overs, the tax system was selective. Starting with the conclusion, however, required the
Commission to second-guess the ‘best’ or ‘normal’ tax system in respect of taxation of companies,
that is, a flat-rate system. It also required the Commission to claim that certain economic theories
allegedly prove that progressive tax rates are unsuitable for taxing legal persons,91 and that turnover
is not a good proxy for ability to pay.92

We agree with the CJEU that this reasoning is legally unconvincing. Nothing in EU law requires
Member States to opt for a flat-rate tax as opposed to a progressive rate system. Likewise, nothing in
EU law requires Member States to opt for the ‘best’ proxy of ability to pay. Moreover, as AG
Kokott noted, the Commission’s proposal for a Digital Services Tax adopts a turnover-based, pro-
gressive approach as well, which further weakened the Commission’s arguments against Poland
and Hungary.93

While the Commission relied heavily on theGibraltar judgment, the analogy is not very convincing,
at least in the Polish case, because the Gibraltar tax reform involved a tax which was obviously selective
by design. The Polish tax system, by contrast, involved a straightforward example of a progressive tax
system, which is increasingly common and reflects arguably legitimate political choices.

As regards the Hungarian case, the two-rate system as such also seems far removed from a
Gibraltar-type, ‘selective-by-design’ tax system. However, the fact that companies could only
deduct losses carried forward if they did not make a profit in 2013 seems more suspicious
insofar as RTL, allegedly the main target of the initial, six-bracket tax proposal, precisely did
not make a loss in that year. This raises the suspicion that the limited possibility to deduct losses
carried forward in 2014 was designed to exclude RTL, especially in the context of the initial six-
bracket tax proposal in which RTL would pay for 80% of all tax revenue.94 Nevertheless, the
CJEU ruled that the fact that the undertakings which would (not) benefit from the deductibility
could be identified from the start, did not ‘in itself’ make the measure selective.95 This outcome

90. Case C-562/19 P Commission v. Poland, para. 30; Commission v. Hungary, para. 36. The CJEU refers, to this end, to
Case C-374/17 Finanzamt B v. A-Brauerei, EU:C:2018:1024, para. 23, in which it held that ‘national measures applic-
able to all economic operators in the Member State concerned without distinction constitute general measures and are
not, therefore, selective’. Commission v. Poland and Commission v. Hungary are innovative in that they claim that a
general measure is still not selective if it results in (tax) advantages for certain undertakings, e.g. those with lower
turnovers.

91. See Opinion of AG Kokott in Case C-562/19 Commission v. Poland, para. 58; Opinion of AG Kokott in Case C-596/19
Commission v. Hungary, para. 64.

92. Commission, SA.44351 (Polish tax on the retail sector), para. 57–58; Commission, SA.39235 (Hungarian advertisement
tax), para. 67–68.

93. Note 4 above.
94. Commission, SA.39235 (Hungarian advertisement tax), para. 60.
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is understandable: the opposite conclusion would make all tax measures for which it is possible to
identify the companies that de facto benefit from them prima facie selective. On the other hand, this
part of the judgment arguably facilitates Member States to design their tax systems in such a way
that they can de facto favour certain undertakings that are more likely to benefit from the ‘normal’
tax system than others.

The key question left unanswered by the Hungarian case is whether the initial proposal for a six-
bracket progressive tax also would have survived the CJEU’s scrutiny. In our view it is more likely
that that tax measure qualifies as manifestly discriminatory and, therefore, a selective measure
granting unlawful state aid. This is because of the steep progressivity of that proposal, the fact
that RTL would be the only undertaking falling in the 40% top tax rate, and the increase of that
top rate to 50% after RTL’s negative media coverage about the Hungarian government and the
Fidesz party.

However, while the CJEU did not discuss this earlier proposal, the GC did reject the
Commission’s conclusion that the selective nature of the initial proposal could be inferred from
the fact that only one undertaking was subject to the 30% and 40% tax brackets, and paid approxi-
mately 80% of the tax advances.96 The GC concluded that the Commission’s reasoning was solely
based on the inherent nature of progressive taxation.97 Furthermore, the CJEU’s reasoning does
seem to entail a robust presumption in favour of the legality of progressive, turnover-based taxation,
which may be difficult to rebut.98 A successful case against a steeply progressive tax system such as
Hungary’s initial proposal would therefore require strong emphasis, supported by concrete data, on
the manifest discrimination inherent to the very design of the tax system. Mere distortive effects
will, in any case, not suffice.

In general, the CJEU’s deference to Member States in defining the reference system is convin-
cing in light of the principle of fiscal autonomy, which the Court expressly invoked to justify its
conclusions. This approach also fits the assessment of national tax measures under EU internal
market law. While tax measures are subject to the free movement rules, the free movement of
goods grants Member States a large margin of discretion in regard to determining their own taxation
policies as long as they do not directly or indirectly discriminate against imports.99 In recent case
law on the free movement of services and capital as well as the freedom of establishment, the Court
has also been reluctant to conceive of non-discriminatory tax measures as restrictions to free move-
ment even though they are seemingly capable of hindering trade.100 This deferential approach is
also in line with unanimity requirements to harmonization of indirect taxes,101 and direct taxes.102

95. Case C-596/19 P Commission v. Hungary, para. 65.
96. Case T-20/17 Hungary v. Commission, para. 108.
97. Ibid., para. 109.
98. See esp. Case C-596/19 P Commission v. Hungary, para. 48.
99. Article 110 TFEU. For analysis, see C. Barnard, The Substantive Law of the EU (6th edition, Cambridge University

Press, 2019), p. 51. Additionally, Article 30 TFEU prohibits all customs duties and charges having equivalent effect,
which are discriminatory by their nature.

100. E.g. Joined Cases C-544/03 and C-545/03Mobistar SA v. Commune de Fléron and Belgacom Mobile SA v. Commune
de Schaerbeek, EU:C:2005:518; Case C-446/04 Test Claimants in the FII Group Litigation v. Commissioners of Inland
Revenue, EU:C:2006:774; Case C-374/04 Test Claimants in Class IV of the ACT Group Litigation v. Commissioners of
Inland Revenue, EU:C:2006:773; Case C-513/04 Mark Kerckhaert and Bernadette Morres v. Belgian State, EU:
C:2006:713.

101. Article 113 TFEU.
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According to well-established case law, Member States should exercise their retained powers in
accordance with their obligations under EU law.103 Accordingly, fiscal autonomy obviously does
not mean that tax measures are exempt from state aid law. The application of the selectivity criterion
in EU state aid law to fiscal measures can, however, defer to political choices of the Member States.
The CJEU’s cautious approach with regard to progressive taxation and redistributive purposes is, in
our view, responsible and legally convincing.

B. The relevance of legal certainty and the limits of EU state aid law
The effects-based approach used by the Commission to infer the selectivity of the Polish and
Hungarian tax measures from the advantages they generated for certain undertakings also would
have likely resulted in considerable legal uncertainty concerning the legality of national tax mea-
sures. The way in which the Commission reasoned from the effects of the progressive tax
system towards establishing its selectivity is problematic in this regard for two reasons.

Firstly, the Commission second-guessed the reference system of the Polish and Hungarian tax
systems by arguing that a flat-rate system would be the ‘normal’ manner of corporate taxation.
Extrapolating this approach would mean that the Commission, by relying on (some) economic
theory,104 acquires a considerable discretion to evaluate all national tax systems to the extent
that they have some redistributive effects or are otherwise deemed economically unsound.

Secondly, one of the main purposes of legal tests such as the three-part selectivity test is to avoid
looking at market distorting effects directly, by applying legal rules that indirectly contribute to the
objective(s) of EU state aid law. Effects-based reasoning, therefore, can have negative conse-
quences for legal certainty because it is usually unclear which effects are deemed dispositive.105

Article 107(1) TFEU itself does not indicate how much redistribution, or how much progressivity,
could be compatible with EU state aid law, nor does any other rule of EU law. Adding to the sig-
nificance of fiscal autonomy, the structured test applicable to selectivity improves legal certainty by
specifying which market-distorting effects – namely those relative to the reference system defined
by the Member State – are relevant. In this regard, the CJEU’s judgments rightly reaffirmed the
importance of legal form.

The inevitable cost of legal certainty, however, is that it leads to both false positive and false
negative outcomes. In state aid law, this may mean that national measures, although they de
facto provide selective advantages to some undertakings, are not caught by Article 107(1) TFEU
because of the manner in which the Member State defined its reference system. In turn, such select-
ive effects undoubtedly have market-distortive effects, which run counter to the objectives of
Article 107 TFEU and the policy objectives of the Commission.106

102. The Treaties do not provide for an express legal basis to harmonize direct taxation. However, Article 115 TFEU (har-
monization of national laws which directly affect the establishment or functioning of the internal market) has been used
to adopt secondary legislation on taxation. Whether Article 116 TFEU (the adoption of directives to remove distortions
of competition caused by differences in national laws), which uses the ordinary legislative procedure, could be used for
secondary fiscal legislation is controversial.

103. In the context of direct taxation, see e.g. Case C-279/93 Finanzamt Köln-Altstadt v. Schumacker, EU:C:1995:31, para.
21. See also the literature cited in note 67.

104. Opinion of AG Kokott in Case C-562/19 Commission v. Poland, para. 58.
105. For similar arguments in the context of EU antitrust law, see J. Blockx, ‘The Limits of the “More Economic” Approach

to Antitrust’, 42 World Competition (2019), p. 475.
106. Commission, ‘State Aid Action Plan’, para. 7 and 22.

130 Maastricht Journal of European and Comparative Law 29(1)



It seems that the Commission tried to use the Gibraltar judgment in order to interpret the select-
ivity criterion more broadly, even though this entailed an artificial interpretation of the ‘reference
system’ step. It might be that the Commission used these two progressive tax systems as test
cases to establish the boundaries of the selectivity criterion. In any event, the CJEU’s judgments
significantly constrain the Commission’s ability to use EU state aid law to create a genuine level
playing field.107

In conclusion, as long as it is primarily for the Member States to determine the way in which they
organize their tax systems and define their ‘normal’ taxation system, the selectivity criterion will not
catch all tax systems that have de facto selective effects. This under-inclusiveness of the selectivity
criterion in tax cases works as a constitutional limit to the ability of EU state aid law to correct
market distortions caused by Member State measures.108
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